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P.O. Box 2430 

  Indian Trail, North Carolina 28079 
 Telephone (704) 821-5401 

PLANNING AND NEIGHBORHOOD SERVICES 
 

Variance Staff Report 

Case:  VAR 2014-001 Rear Setback Encroachment 
Reference Name  1120 Kinder Oak Drive Screened-In Porch Addition 

Proposed Request Variance Relief from Section: 
• 510.040 B- Lot Size, Density, Setback and Height Table  

Existing Site 
Characteristics 

Existing Zoning  SF-4 P.U.D. (Single-Family Residential) 
Approved under Special Use Permit 

Existing Use  Single Family Home 
Site Acreage  0.28 Acres (12,006 sq. ft.) 

Applicant  Daniel Maffucci, property owner 
BOA Hearing Date  August 28, 2014 
Location  1120 Kinder Oak Drive (Crismark Neighborhood) 
Tax Map Number(s) 07-058-321 

Plan Consistency  Designation  Idlewild Village 
Consistent with Request Generally Complies 

 

Project Summary 
Request: Variance from Section 510.040 of the Unified Development Ordinance (UDO) to 
provide relief from minimum setbacks associated with a screened in porch addition to the 
existing home. (See Attachment #1) 

 
Background  
The applicant purchased the home in August of 2013; moving from Phoenix, AZ.   Mr. Maffucci 
planned to file a permit to add a ten (10’) by sixteen (16’) screened porch to the rear of his home. 
Staff informed Mr. Maffucci that no addition would be allowed over the thirty (30’) foot rear 
setback line; his addition would encroach five (5’) feet into the setback. Staff stated that they 
could not administratively approve the request and that his options included requesting a 
variance from the Board.  
 
The applicable UDO Section is: 

• 510.040 B – Lot Size, Density, Setbacks and Height Table (Chapter 510-Residential 
Districts) – SF-4 P.U.D. (Single-Family Residential) Approved under Special Use Permit 
states the minimum rear setback is 30 feet. 
 



 2 

This public hearing for the subject variance was noticed in compliance with NC State Statutes 
and the UDO. Adjacent property owners were notified by first class mail and the property was 
properly posted. 
 
Analysis 
 
Site and Adjacent Properties 
The subject property is located in the Crismark subdivision.  The neighborhood is zoned SF-4 
P.U.D. (Single-Family Residential-4) approved with a Special Use Permit.  Crismark was 
originally annexed into the town in 1998. The neighborhood’s maximum build out is 
approximately 950 lots and the average lot size is approximately 11,800 square feet.  
 

 
 
The subject parcel, lot 178, is located on Kinder Oak Drive and has a typical lot size for the 
subdivision at 12,006 square feet (0.28 acres). The home received a final Town certificate of 
zoning compliance on January 25, 2013. The as-built survey of the finished home shows it only 
having a five (5’) foot separation between from the rear wall to the setback line. There is a 
concrete pad that extends five (5’) feet into the rear setback, which is allowed by the ordinance. 
(See Attachment #1) 
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The applicant states in his Letter of Intent (See Attachment #2) there are particular hardships 
from which he suffers.   
 

1. He contends that a majority of his surrounding neighbors already have enclosed porches 
(due to the insects) and their homes are situated further from the woods and the creek. 
The houses that do not have screened porches are situated in such a way that they could 
have permitted screened in porches without receiving a variance for such. (See 
Attachment #4) 

2. The applicants’ house was constructed approximately twelve (12’) feet from the front 
setback line, which is consistent with the other homes on the street. (It is staff’s 
understanding that the builder did this to provide a larger front yard due to the grade 
change to the existing wooded common open space behind the lots on Kinder Oak 
Drive.) This results in a narrower rear yard. 

 
Depending on the specific elevation-floorplan there can be less space available for additions in 
the rear yard. Staff has provided copies (See Attachment #3) of the as-built surveys of the 
surrounding properties to show the location of the house in relation to the rear setback line.  
 
Improvements 
Mr. Maffucci has provided a conceptual design of his property (see below) including the 
placement of the screened room. Actual design of the screened in porch has not been completed 
due to needing the variance prior to construction.  
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Diagram of Proposed Addition 
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Variance Request 
This request is associated with Section 510.040 of the UDO, which provides setback regulations 
within the Town. Please note that the subdivision was annexed into the Town as a previously 
approved Planned Development. The setbacks shown below are based on the approved plan not 
what is actually listed in the UDO.   
 

Section 510.040 Lot and Building Standards 
A. General 

1. This section establishes basic lot and building standards for all development in R 
districts. The standards that apply vary on the basis of zoning, building type and 
development type.  

2. All residential and nonresidential development in R districts must comply with the lot 
and building standards of Table B, except as otherwise expressly provided in this 
ordinance.  

3. Rules for measuring compliance with the lot and building standards established in Table 
510.040B and applicable exceptions to the standards can be found in General Review 
Procedures Chapter. 

 
 
 
 
 
 
 
Outside Agencies 
Union County Building Code Enforcement – The Residential Building Supervisor has stated that 
as long as the porch is not within three (3’) feet of the property line, the building code has no 
restrictions. 
 
Plan Consistency 
The subject property is located within the Idlewild Village Plan of the Comprehensive Plan. 
There is little undeveloped or developable land available in the Village. This project generally 
complies with the intent of the Comprehensive Plan since the use would not change. The 
proposal contemplates a minor expansion that would continue the residential use. We offer the 
following that the proposed request is in compliance with the following goal of the 
Comprehensive Plan:  
 

o Goal 2.3.3 Land Use and Housing - Staff is of the opinion that the addition of an 
enclosed porch improvement to a home within an existing Indian Trail 
neighborhood will help further enhance the neighborhood and the vibrancy of the 
community. 

 

 SF-4 Single-Family/SUP 
Front Yard  30-feet 
Side Yard  5-feet 
Rear Yard 30-feet 
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Required Findings 
Under UDO Chapter 380, the Board of Adjustment, when considering whether to approve an 
application for a variance request, shall review and evaluate the following: 
 

1. Whether the permit is in the Town’s Jurisdiction according to the table of 
permissible uses: 

The subject permit is within the Town’s jurisdiction to regulate single-family 
residential uses and its accessory uses. 

2. Whether the application is complete.  
Staff is of the opinion that the application for VAR2014-001 is complete. 

3. The Board will consider whether the application complies with all of the applicable 
requirements of this ordinance.  

The facts show that VAR 2014-001 would not be in compliance with the setback 
requirements set forth by the Unified Development Ordinance, however, the 
subject application is for a Variance to these requirements. The proposal complies 
with all other applicable requirements. 
 

Under UDO Section 380.020, the Board of Adjustment must make these required considerations 
of public health, safety, and welfare. The Board of Adjustment’s authority in the review of this 
variance application is broad and the Board may approve with conditions if it concludes, based 
upon the information submitted at the hearing, that the proposed request finds that: 
 

1. Unnecessary hardship would result from the strict application of the ordinance.  It 
shall not be necessary to demonstrate that, in the absence of the variance, no 
reasonable use can be made of the property; and 
 

2. The hardship results from conditions that are peculiar to the property, such as location, 
size, or topography.  Hardships resulting from personal circumstances, as wells as 
hardships resulting from conditions that are common to the neighborhood or the general 
public, may not be the basis for granting a variance; and 
 

3. The hardship did not result from actions taken by the applicant or the property owner.  
The act of purchasing property with knowledge that circumstances exist that may justify 
the granting of a variance shall not be regarded as self-created hardship; and 
 

4. The requested variance is consistent with the spirit, purpose and intent of the ordinance, 
such that public safety is secured and substantial justice is achieved; and 
 

5. The variance will neither result in the extension of a nonconforming situation in violation 
of DIVISION 1400, Nonconformities nor authorize the initiation of a nonconforming use 
of land. 
 

If one of these findings cannot be made, then the Board must move to deny the variance request, 
stating for the record why the Board has decided to do so. 
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If the Board is of the opinion that the above required findings can be made to approve the 
variance, staff recommends the site be subject to the following condition: 
 

1. Applicant must obtain all applicable permits for the screened in addition including: 
a. A zoning permit from the Town; and 
b. A building permit from Union County Building Code Enforcement; and 
c. Provide an as-built survey once the addition is complete. 

 

Summary 
The Town has provided its analysis of this variance request in the above staff report, and now 
offers this into the record for the Board’s consideration. 
 

Staff Contact 
Kevin P. Icard, AICP, CZO 
Associate Planner 
(704) 821-5401  
kicard@planning.indiantrail.org 
 
Attachment 1 – As-Built Survey of 1120 Kinder Oak Drive 
Attachment 2 – Variance Application/Letter of Intent 
Attachment 3 – Adjacent Properties As-Built Surveys 
Attachment 4 – Images of Adjacent Properties  
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ATTACHMENT #1 
Survey of 1120 Kinder Oak Drive 
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ATTACHMENT #2 

Application & Letter of Intent 
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ATTACHMENT #3 

Surveys of Adjacent Properties 
Lot 977, 1114 Kinder Oak Drive 
Lot 180, 1116 Kinder Oak Drive 
Lot 179, 1118 Kinder Oak Drive 
Lot 177, 1122 Kinder Oak Drive 
Lot 176, 1126 Kinder Oak Drive 
Lot 175, 1128 Kinder Oak Drive 
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ATTACHMENT #4 
Images of Adjacent Properties’ Screened In Porches 
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